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Mr. (kens 

Per v our request, I have reviewed the finality of serial number 09 5~9938 and tmd the actjon proper. From your earlier tax directed to 
my, it :b rnv understanding that the multiple 102(1)) refections containing art directed to beverage containers rather than to the claimed paint 
containers is the main issue. 

In re Schrciber , 44 l'SPQ2d 1429 (199"), poses the issue V . .whet lie r ret ere nee is analogous art is irrelevant to whether that reference 
anticipates claimed invention, reference rnav be trorn entirely ditterent field ot endeavor trorn that ot claimed invention or may be directed to 
entirelv different problem from that addressed by inventor, yet reference will still anticipate it it explicitly or inherently discloses every 
limitation iecilcd in claims.' 

Schrt iber states 'Ihere is no dispute that the structural limitations recited in Sehreiher's application are all tound m the I larz reference 
upon which the examiner and the Board relied. 'Ihus, to use the terms tound in Schreiber's chum 1, Harz discloses a "dispensing top" that 
has a "gene rail v conical shape and an opening at each end," and "means at the enlarged end ot the top to embrace the open end ot the 
container, tiie taper of the top being uniform.' Schreiber argues, however, that Har;: does not disclose that such structure to dispense 
popcorn (my emphasis), the absence ot a disclosure relating to function does not deteat the Board's hndmg ot anticipation. It is well settled 
that the recitation ot a new intended use tor an old product does not make a claim to that old product patentable.' 

In the instant application, the I\x:immer Sorkm has gone to great lengths to compare every item ot the claim to each reference. So 
much so, I believe that there is no dispute that the structural limitations recited are shown m each ot the references ot concern. 


Thank you, 
Wanda JL Walkex 
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SOTES/COMUfiNY: 

Mr. Owen ; 


□ PLEASE RBFLV 


□ PLEASE PKCYCLE 


Per yout r uest, ' hsvc reviewed die finality of serial number 09/579938 and &nd the action proper. From your earlier fax directed to 
my, jt is my unci : -stanc jig that the multiple 102(b) rejections containing act directed to bevrr^gc containers rather than to the claimed point 
containers is die : win i uic, 

lr. rr Schr - ixx t USfQ2d H29 (1"97), poses th«* issue '. . , whether refcrenci: u analogous art is irrelevant tu whether that reference 
anticipates claim ■ I invention, reference msr be from entirely different field of enrlesj^or from that of claimed invention or may be directed Lo 
entirely dirTeren probi ni from that addressed by inventor, yet reference will still an&cipnle if it explicitly or tnhetendy discloses every 
Ltmitation reciter -\ cl»t i*,' 

Schrcibrr ■ f ites ' here 13 no dispute hs»t the structural limitations recitrd in Schrcibcc's application are sll found in the Horz reference 
upon which the . cnmii :r and the Board rtbed. Thui, to usr rrie terms found tn Schreiber's cUim 1, Hare discloses a "d is pen--, trip mp" that 
has u "generally : -jr.ic* shape and an opening at e»ch end," and "meant! ut the enlarged end of the top to embrace the open end of the 
cor.tair.ee, the t* -r of :hc too being unifc cm/ Schrrtber argue*, Kova^vtc, that Harz doe? not diielose that such structure to dispense 
popcorn (my cri ihtui: ', the absence or a enclosure relating to function does not defeat the Board's finding of anticipation, ll u ^vell settled 
that the recitauor 3 f a r -u* intended use for an old product docs not make a claim to that old product parcr.tablc.' 

In Ac inst it'. ap[ Itcaaori* the Exami K:r Sorkin has gone to great lengdis to compare every item of the claum <r> each reference. So 
much vp, I belles » that V:ic Li no dtspuir li aL the structural limitations recited ace sho^n in each of die referer.cci or concern. 


